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STATEMENT OF QUESTIONS PRESENTED 


From the affidavits presented in support of the 
Motion in the court below and the opposition to the Motion 
presented on behalf of the Commissioners of the District 
of Columbia, it appears clear that the questions presented 
are: 


1. Whether it can be held that the Director of Social 
Service of the Juvenile Court of the District of Columbia, 
who under a ruling of this Court is deemed to be adequate 
counsel for aiminor appearing before the Juvenile Court, 
is in fact counsel, when neither he nor a representative 
appears in Court, and the minor had let it be known that 
she opposed the granting of the order petitioned for. 


2. Whether a court may deprive an infant mother 
of her illegitimate child when it has not been shown that 
the mother has neglected, mistreated, or deserted her 
child. 


3. Whether the statute forbidding attack on an order 


of adoption (after a certain lapse of time) on jurisdictional 


or procedural grounds prevents attack on grounds of fraud. 


JURISDICTIONAL STATEMENT 


STATEMENT OF THE CASE 


STATUTES INVOLVED 


SUMMARY OF ARGUMENT 


I. 


In A Hearing On A Petition Of Child Welfare 
Division Motivated By Interests Diametrically 
Opposed To That Of Minor, Where Neither The 
Director Of Social Service Of The Juvenile 
Court Or His Representative Appears In Court 
Minor Is Not In Fact Represented By Counsel 


Lack Of Parental Care Must Be Shown Before 
A Child May Be Taken From Its Mother For 
Commitment Or Adoption - ; é 


The Petition For Adoption Was Predicated On 
A Fraud, And Any Legal Step Taken As A 
Result Thereof Is Void 7 


STATEMENT OF POINTS 


ARGUMENT: 


INTRODUCTORY 


I, 


In A Hearing On A Petition Of Child Welfare 
Division Motivated By Interests Diametrically 
Opposed To That Of Minor, Where Neither The 
Director Of Social Service Of The Juvenile 
Court Or His Representative Appears In Court 
Minor Is Not In Fact Represented By Counsel 


Lack Of Parental Care Must Be Shown Before 
A Child May Be Taken From Its Mother For 
Commitment Or Adoption " 


The Petition For Adoption Was Predicated On 
A Fraud, And Any Legal Step Taken As A 
Result Thereof Is Void a | 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 15,526 


IN THE MATTER OF: 


VIRGINIA COEN WELLS 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal pursuant to 28 USC 1291 from an order of the 
United States District Court for the District of Columbia (Keech, J.) 
entered on the 18th day of November, 1959, which order denied a Motion 
To Order Search Of Records filed by petitioner. On December 14, 1959, 


petitioner duly filed in the District Court a notice of appeal from said 


order. 
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The motion requested the Court to order a search of its adoption 
records for the purpose of divulging the name of the person or persons 
who some three years prior to the filing of the motion had been given 
an order of adoption pertaining to the child of petitioner. The District 
Court had jurisdiction pursuant to D.C. Code §16-210, 1951, Supp. VI. 


STATEMENT OF THE CASE 


Appellant is a woman who was 21 years old at the time the motion 
which is the subject of this appeal was filed. Though a resident of Mary- 
land at the time of filing the Motion To Order Search Of Records, she 
was resident in the District of Columbia during 1954 when her baby, 
the raison d'etre of the original motion and this appeal, was born. More 
than seven months before the birth of the baby she was committed to the 
care of the Department of Welfare by the Juvenile Court of the District 
of Columbia. A male child was born to the appellant on August 17th, 
1954 at the Florence Crittendon Home in the District of Columbia and 
subsequently came under agency care less than 45 days later. (Affidavit 
of Abraham Dobkin, J.A. 2) The petitioner, then only 16 years of age, 


insisted that she wanted to keep the child. (Affidavit of Virginia Coen 
Wells, J.A. 5) 


In September, 1954 a petition was filed by one Anabel Margolis, 
a case-worker for the Child Welfare Division of the Department of Pub- 
lic Welfare, by virtue of 34 Stat. 73 ch. 960 as amended, praying that 
the parental rights of the infant mother be terminated. Some few days 
later, before October 1, 1954, at a hearing in the Juvenile Court for the 
District of Columbia (Cockrill, J.) the child was committed to the Depart- 
ment of Public Welfare during its minority. This is Case #18-661-J of 
the Juvenile Court. (Affidavit of Abraham Dobkin, J.A. 2) 
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The case-worker alleged that the putative father had given his 
consent to adoption but since that time the said putative father has 
denied that he ever knowingly gave such consent. (Affidavit of Virginia 
Coen Wells, J.A. 5) | 


The order of the Juvenile Court gave the Department of Public 
Welfare custody of the child during its minority (i.e., the baby), but 
nowhere in the order is mention made that the commitment was to 
include a right by the Department of Public Welfare to place the child 
for adoption. (Affidavit of Abraham Dobkin, J.A. 2) 


The appellant, although present at the hearing, was never informed 
of her right to counsel, was never asked if she desired counsel, was 
never assigned counsel, and was never informed that she had counsel. 
(Affidavit of Abraham Dobkin, J.A. 2 & Affidavit of Virginia Coen Wells, 
J.A. 5) Sometime after this, but more than three years prior to the 
filing of the motion, the child was adopted by persons unknown to appel- 
lant. (Opposition to Motion, etc., p. 1, footnote 1.) 


For the duration of her minority, appellant took no steps to con- 


trovert the action taken, did not attempt to learn who had adopted her 
baby, and did not make any attempt to recover that child. Once having 
reached her majority, Wells decided to have a thorough investigation 
made of the whole matter, and as a means of having her attorney learn 
the identity of the adoptive parents filed the Motion To Order Search Of 
Records. (Affidavit of Virginia Coen Wells, J.A. 5) : 


At the hearing on that motion on November 13, 1959, the Corpora- 
tion Counsel, acting on behalf of the Commissioners of the District of 
Columbia, opposed the granting of the motion, without, however, denying 
the allegations that the consent of the mother had never been obtained or 
that the Department of Public Welfare was without right in placing the 
child for adoption and directly or indirectly advising the Court below 
that the child was adoptable. (Opposition to Motion, etc., p..1, et seq.) 


On November 18, 1959, the Court (Keech, J.) denied the motion 
and subsequently this appeal was taken. (Order, J.A.7) 


STATUTES INVOLVED 


§11-902, D.C. Code, 1951: 


The purpose of this chapter is to secure for each child under 
its jurisdiction such care and guidance, preferably in its own 
home, as will ‘serve the child's welfare and the best interests 
of the state; to conserve and strengthen the child's family ties 
whenever possible, removing him from the custody of his 
parents only when his welfare. . . cannot be adequately 
safeguarded without such removal . 

§11-906, D.C. Code, 1951: 


Fan Sine actin Seay 


(a) This chapter shall apply to any person under the age of 18 
years who-* * * 

(6) Who is homeless or without adequate parental support or 
care or whose parents, guardian, or custodian neglects or 
refuses to provide support and care necessary for his health 
and welfare. . 


§11-915, D.C. Code 1951: 


SSS 


* %* * If the court shall find that the child comes within the 
provisions of this chapter, it may by order duly entered pro- 
ceed as follows: * * * 

(3) Make such further disposition of the child as the court may 
deem to be best for the best interests of the child: Provided, 
that nothing herein shall be construed as authorizing the 
removal of the child from the custody of his parents unless 
his welfare .' . . cannot be adequately safeguarded without 
such removal. 


§11-916, D.C. Code, 1951: 


Aparent. . .of a child who has been committed by the 
court to the custody of an institution, agency, or person, may 
at any time file with the court a verified petition, making 
application for modification or revocation of an order of 
commitment. 


§16-213, D.C. Code, 1951, Supp. VU: 


* * * 


(b) Consent to any proposed adoption of an adoptee under 
twenty-one years of age shall be obtained. 
* * * 


(2) In accordance with the provisions of any one of the sub- 
paragraphs a through g below, as follows: 


x * * 

(c) The mother in the case of an adoptee born out of wedlock, 
unless the adoptee has been legitimated according to the laws 
of any jurisdiction, in which case the consent of the father 
shall also be required. . .; | 


§32-786, D.C. Code, 1951, Supp. Vil: | 

(a) Whenever a licensed child-placing agency shall have been 
given the permanent care and guardianship of any child and the 
rights of the parent. . . shall have been terminated by order 
of a court of competent jurisdiction. . . the agency . 

may consent to the adoption of the child . 


SUMMARY OF ARGUMENT 


I 


IN A HEARING ON A PETITION OF CHILD WELFARE DIVISION 

MOTIVATED BY INTERESTS DIAMETRICALLY OPPOSED TO 

THAT OF MINOR, WHERE NEITHER THE DIRECTOR OF SOCIAL 

SERVICE OF THE JUVENILE COURT OR HIS REPRESENTATIVE 

APPEARS IN COURT, MINOR IS NOT IN FACT REPRESENTED 

BY COUNSEL | 

The doctrine that an official appointed by the Court can effectively 
represent a minor before that Court cannot be applied indiscriminately. 
In the present instance the minor never talked with anyone except her 
case worker, who was intent on depriving the girl of her child. She was 
never advised that she had someone else to whom she might talk, no one 
else to whom she might present her point of view, no one else whose 

| 


help she might seek. | 


To add insult to injury, neither the Director nor one of his 


representatives appeared in Court, even for the purpose of stating to 
the Court that he joined with the employee of the Child Welfare Division 
in believing that it was for the best interests of mother and child that 
they be separated. | 


II 


LACK OF PARENTAL CARE MUST BE SHOWN BEFORE A CHILD MAY 
BE TAKEN FROM ITS MOTHER FOR COMMITMENT OR ADOPTION 


Under the ruling statutes, and according to all authorities, in the 
process of placing a child for adoption the consent of the parents must 
be obtained, or there’ must be a showing that the child was the victim of 
neglect, abuse, etc. Lacking that, a mother must not be deprived of her 
baby because an older or wealthier person has the misfortune of not 
having any children and would like to adopt one. 


Moreover, the consent must be from a parent who has the right 
to consent. A father of an illegitimate child, who has not supported the 
mother and the child, has not the right to consent. The consent of 
Steinat, the putative father, if actually given, was invalid, and the con- 
sent of the mother was never obtained. Nor was there ever a showing 


of neglect. 


aut 


THE PETITION FOR ADOPTION WAS PREDICATED ON A FRAUD, 
AND ANY LEGAL STEP TAKEN AS A RESULT THEREOF IS VOID 
No act based on a fraud should be permitted to stand. Regardless 

of the custom that in matters of adoption it is usually the interest of the 
child that must take primary consideration, when an adoption has been 
predicated on fraud, the person defrauded cannot be arbitrarily deprived 
of all right and interest. Even more important, when the fraud has been 
worked on a court, there should be no hesitancy in getting to the bottom 
of it, and uprooting the entire action, so that no other person, whether 


a welfare worker intent on giving a child a "good home", or a couple 


seeking a baby for adoption, may dare to abrogate the rights of a mother 
and her child. 


STATEMENT OF POINTS 


1. The appellant was deprived of her right to counsel in the 


original proceedings and in all the administrative and judicial steps 
connected therewith. 


‘9. A fraud was perpetrated upon the United States District Court 
For The District Of Columbia as part of the adoption proceedings. 


ARGUMENT 


INTRODUCTORY 

The original motion on which this appeal rests was (1), ja step in 
an attempt to study the history of an alleged adoption of the natural 
child of the appellant; (2) for the purpose of learning whether in fact 
an adoption had taken place; and (3) to learn whether such an adoption, 
if any, was legal and proper. In the course of the investigation, prior 
to filing the motion, certain information was found in the Juvenile Court 
records which pointed to a bar to adoption, and the motion was subse- 
quently filed in order to learn, among other things, whether an adoption 
had taken place as alleged to Wells by Margolis, and if so, under what 
circumstances. 


The primary purpose of this cause is not to disrupt a home, but 
to learn the facts and then, if the facts show that any basic rights were 
illegally or improperly abridged, or that illegal or fraudulent activities 
were engaged in by supposedly responsible people, proceed to a remedy. 
The remedy need not necessarily be bringing a complaint for recovery 
of the child; it could just as well be the bringing of a new adoption pro- 
ceeding so that there remains no "cloud on the title" of the adoptive 
parents, and so that the sting of bastardy is completely and finally, not 
smudgily and shakily, removed and erased from the head of the innocent 
child. 
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Nor can the fact be ignored that if the child was taken from its 
mother without right'and if the welfare of the child, at this late date, 
demands that he remain with his adoptive parents (either under the 
original order or through a new proceeding), not only the mother, but 
the child as well, is entitled to recover damages from those who have 
committed the wrong. 


It should, therefore, be incumbent upon the courts to (1) assist 
the mother in her search for the truth; (2) make possible an avenue by 
which she may set her mind at rest concerning the actual events in 
which she has a paramount interest; and (3) be at least neutral, if not 
encouraging, if she seeks to exercise the rights to which she is entitled. 
Instead, the court below had (1) denied her the right to search; (2) closed 
the avenue through which she might travel in order to learn the facts; and 
(3) barred her from availing herself of any remedy which might be right- 
fully hers.* 


Not the law alone, but a large segment of public opinion as well, 
frowns on any attempt to disrupt a home. So strong is this prediliction 
that anything which even looks like an attempt in that direction is imme- 
diately labeled with a "DO NOT OPEN - EVER" sign, and there is an 
immediate sealing of all doors through which the alleged attemptee might 
pass, no matter how right the outcast may be, or how many different 
interpretations might be placed on the person's behavior. 


When "the proceeding is one which deals with important rights, 
the natural rights of parents to rear and educate their own children 


we : 
. and the natural right of the child to be so reared, a grave initial 


injustice is consummated where a child is taken from its mother over 
her protest, and especially is it so when she has not been found guilty 
of mistreating or neglecting her child, and where she has been without 
adequate counsel throughout all stages of the proceedings. 


1 3A. Order, 18 November 1959 (Keech, J.) 
2 In Re Custody Of A Minor, 102 U.S. App. D.C. 94, 250 F.2d 419. 
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Though 52 Stat. 599 ch. 309, §11-915 D.C. Code (1951) clearly 
states that the Court shall '* * * (3) make such further disposition 
of the child as may be provided by law and as the court may deem to 
be best for the best interests of the child. . ."' it must be construed 
together with §11-906 of the same chapter of the Code which provides 
that the action of severance is to apply to a child "* * * (6) who is 
homeless or without adequate parental support or care. . ” . Never- 
theless, the Juvenile Court abrogated the natural rights of the baby and 
his mother® by tearing the child from the parent without having proof 
before it that the baby had indeed suffered from inadequate parental 
care. It seems to have acted, rather, on the theory that the parent 
would be unable to give the required care, without having first given 
the parent the opportunity which she, though a mere 16 years old, had 
the courage, foresight and vision to request. "* * * (O)utside employ- 
ment and the use of nursery schools by a mother are not things that 
courts should try to control. . ."" People ex rel Portnoy v. Strasser, 
303 N.Y. 542, 104 N.E. 2¢ 896. | 


Add to the foregoing the deliberate flouting of the law by an agency 
of the District Government, as well as the deliberate misinterpretation 
of a court order, and we have the spectacle of a defenseless girl being 
deprived of her most priceless and precious possession, her own flesh 
and blood, her newborn infant, by the personnel of the very organization 
that was created principally to assist those in need of material help, 
understanding and opportunity. | 


Virginia Coen (as she was then, before her marriage, the birth of 
two children in wedlock, divorce, employment, and purchase of a home 
where she lives with and cares for her two children) was given none of 
these. In any event, the courts must recognize that too much weight 


must not be given to indiscretions gone bye in assessing fitness for the 


: Ibid. 
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duties of motherhood.* She remained at the Childrens Convalescent 
Home and even the promise to teach her a means of earning a livelihood 
was broken. Over a period of six weeks she was permitted to attend two 
classes (individual, not courses) in elementary child care, with which, 
of course, she had reached some range of familiarity as a result of her 


own experience. 


Representatives of the Child Welfare Division, like monomaniacs, 
having once committed themselves to a particular course, seemed not to 
be the least hesitant to do whatever had to be done in order to follow the 
preconceived plan. By first misrepresenting to a couple seeking a child 
to adopt that Alan Blaine Coen was adoptable and eligible for placement, 
then somehow persuading the Court below of the same thing, they suc- 
ceeded in effectively placing the child beyond the reach of its mother 
for a period of over five years. How much longer the child, or some 
information concerning his status, no less the status of the adoption, 
shall continue to remain beyond the reach of its mother, will depend 
exclusively on the decision made by this Court. 


I 


IN A HEARING ON A PETITION OF CHILD WELFARE DIVISION 
MOTIVATED BY INTERESTS DIAMETRICALLY OPPOSED TO 
THAT OF MINOR, WHERE NEITHER THE DIRECTOR OF SOCIAL 
SERVICE OF THE JUVENILE COURT OR HIS REPRESENTATIVE 
APPEARS IN COURT, MINOR IS NOT IN FACT REPRESENTED 
BY COUNSEL 


The doctrine is laid down in In Re Custody of A Minor, supra, 
that the Director of Social Service of the Juvenile Court is in effect 
counsel for the minor, when the minor is a ward of the Board of Public 
Welfare. It may be admitted that under some circumstances the minor 
has adequate counsel. But it would be naive to hold that when there is 


a People ex rel Kropp v. Shepsky, et al, 305 N.Y. 465, 113 N.E. 2d 801 
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a conflict of interest between the agency and the minor, where more 
than the welfare of the minor herself is concerned, and the Director 
or one of his representatives is not in Court, that the Director is ade- 
quate counsel. | 


In the present instance appellant made a definite declaration to 
her case worker that she wanted to keep her baby, and made a specific 
request for agency assistance. Every year the Board of Public Welfare 
gives aid and assistance to thousands of families so that they may stay 
together — nor do they attempt to adopt out the children of these families. 
Then why in this case? Was it because the mother was so young? 
Certainly judicial notice may be taken of the fact that all over the world 
generally, and in many areas of this country specifically, there are 
mothers sixteen years of age and under who look after their children 
properly; no attempt is made to separate mother from child. Was it 
because the child was subnormal and required specialized care and 
help which his mother and the agency together could not give? No. 

The answer, rather, is on the other side of the picture. Alan Blaine 
Coen was a bright, normal, healthy, well-developed child which could 
make some "deserving" couple which had applied to the agency for a 
child to adopt, very happy. That it would make the girl who had borne 
the child and wanted to keep it, who loved it and wanted to care for it, 
very unhappy, seems not to have entered into the calculations of the 
case-worker who wanted to play God, and who railroaded the month-old 
baby from the arms of his mother. 


"The child is not the mere creature of the state; . . ” Pierce v. 
Society of the Sisters, 268 U.S. 510, 45 S-Ct.571, 69 L.Ed,, 1070, and is 
not to be tossed around like a volley ball between two contentious 
parties, or removed from its mother by some arbitrary referee. 


Nevertheless, In Re Custody of a Minor forsees the point of possible 


conflict, though not under the circumstances as they appear here. The 
Court says, "Conceivably a case could arise where conflict between the 
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public welfare authority and the parents might lead the Juvenile Court to 
appoint separate counsel for the child.” How much more possible that 
there could be a conflict between the Director of Social Service and the 
child herself? 


But is not this adequate representation premise based on the 
assumption that the Director of Social Service or one of his representa- 
tives is there to represent the minor? Of what value is the premise when 
16 year old Wells was alone in the courtroom, and had no one to whom to 
turn? Even the maternal grandmother of the baby was no help to her 
daughter, for she had advised the case-worker that she could neither 


offer help, nor undertake any responsibility for the welfare and care 
of the baby.°* 


Consider further. During all of the time that Wells (or Coen, as 
she was then) was a ward of the Department of Public Welfare, she had 
no one to advise her, to help her, or to protect her constitutional rights 
except the one person who was intent on taking her baby from her. Can 
this, by any stretch of the imagination, be called adequate representation? 


Counsel has been unable to find any recorded cases dealing with 
a matter such as this. Though there are numerous cases dealing with 
quasi-criminal matters, or juvenile proceedings that would be criminal 
if adults were involved, there is none in point with this situation. Let 
us hope that this case will be the first to hold that any minor, in any 
action in a Juvenile Court, shall be advised of the right to independent 


counsel. 


ET 


5 affidavit of Virginia Coen Wells, J.A. 5. 
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LACK OF PARENTAL CARE MUST BE SHOWN BEFORE A CHILD MAY 
BE TAKEN FROM ITS MOTHER FOR COMMITMENT OR ADOPTION 
Under the governing statute the jurisdiction of the Juvenile Court 
of the District of Columbia extends to". . . any person under the age of 
18 years * * * (6) who is homeless or without adequate parental support 
or care, or whose parent . . . neglects or refuses to provide support 


and care necessary for his health or welfare. . . 6 


Section 11-902 of the Act gives as one of its purposes and basic 
aims '* * * to conserve and strengthen the child's family ties whenever 
possible, removing him from the custody of his parents only — when his 


welfare . . . cannot be adequately safeguarded without such removal 
| 


. . .' (emphasis supplied)” 


Consider the facts. The mother of the baby was the person who 
was originally within the jurisdiction of the Court and the ward of the 
Department of Public Welfare. The baby was born on August 17, 1954. 
Exactly one week later, on the 24th of August, the putative father, who 
had never contributed to the support of the mother or the child, and 
therefore had no rights in the matter, allegedly requested and gave his 
consent for, adoption of the child. The record does not show to whom 
this consent was given, but ostensibly it was to Margolis, the case worker. 
Nor does the record show anywhere that the child was in any sense a ward 
of the agency, unless it can be assumed that they had some jurisdiction or 
custody of the child by some right of inheritance, the mother of the baby 
herself being a ward. | 


And now an unexplained conflict in the record is shown. The baby 


did not come under agency care, by whatever means or for whatever 
reason, until September 19th. By what right did Margolis obtain the 


6 52 Stat. 596, ch. 309, §6, §11-906, D.C. Code 1951 
7 52 Stat. 596, ch. 309, §1, $11-902, D.C. Code 1951 


14 


alleged statement (which the putative father, Steinat, has denied giving) 8 
17 days before she was in any way responsible for the baby? After the 
mother of the baby has given it her own care, had fed it, clothed it, 
diapered it, oiled it, powdered it, hushed it, rocked it, and loved it 

for 25 days, it is taken from her and within ten days thereafter a 
petition is filed asking for a termination of parental rights and an 
adjudication of adoptability. 


"No court can, for any but the gravest reasons, transfer a child 
from its natural parent to any other person * * * since the right of a 
parent * * * to establish a home and bring up children is a fundamental 
one and beyond the reach of any court.” People ex rel Fentress et.al. 
v. Somma et. al., 127 NYS 2d 169, People ex rel Portnoy v. Strasser, 
303 N.Y. 539, 542, 104 N.E. 2d 895, 898, Meyer v. State of Nebraska, 
262 U.S. 390, 435 SCT 625, 67 LEd 1042, People ex rel Kropp v. Shepsky, 
et.al., 305 N.Y. 465, 113 N.E. 2d 801. 


Nowhere does the record show that the baby was homeless or 
without adequate parental support or care, nor does it show that the 
parent neglected or refused to provide the support and care necessary 
for his health or welfare, or that she was in any way unfit to care for 
her child. 


"In the light of that principle, we find no basis for denying custody 
of the child to petitioner, its natural parent, who did not abandon it and 
against whom no showing of present unfitness has been made." People 
ex rel Fentress et. al. v. Somma, supra. 


8 affidavit of Virginia Coen Wells, J.A. 5. 
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Il 


THE PETITION FOR ADOPTION WAS PREDICATED ON A FRAUD, 
AND ANY LEGAL STEP TAKEN AS A RESULT THEREOF IS VOID 


It should be sufficient here, without citing further authorities, to 
define fraud as". . . some deceitful practise or willful device, resorted 
to with intent to deprive another of his right, or in some manner to do 
him an injury."? Further ". . . in the sense of a court of equity, properly 
includes all acts, ommissions, and concealments which involve a breach 
of legal or equitable duty, trust, or confidence justly reposed, and are 
injurious to another, or by which an undue and unconscientious advantage 
is taken of another."’° 


This whole matter is redolent with fraud, illegality, ce 
actions; this whole matter is redolent with fraud not on Virginia Coen, 
a 16 year old, defenseless girl, but on the Juvenile Court of the District 
of Columbia, on the couple which adopted Alan Blaine Coen, and neces- 
sarily and unavoidably, as a concomitant of these frauds, on the United 
States District Court for the District of Columbia. 


The first fraud goes to the alleged consent of Alfred ee the 
putative father. Margolis stated to the Juvenile Court that he had given 
his consent to the adoption. The inference here was that his consent 
was either needed or important, and that he had a right to give that con- 
sent. But inasmuch as he had deserted and abandoned the mother and 
infant, he had no rights regarding the baby at all, no moral or ethical 
right and certainly no legal right. How much influence this had on 
the Court is problematical, but that there was intent to deceive is hardly 
problematical. ! 

Y Black's Law Dictionary, 3d Edition, 1933, P. 813. 
10 pia. 


1 66 Stat. 244, ch. 272, §11, §16-213, D.C. Code 1951, Supp. VI, In re Adoption 
of a Minor, 81 U.S. App. D.C. 138, 155 F.2d 870. 
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The second fraud was a deliberate, intentional flouting of the 
statute. The Juvenile Court Act of the District of Columbia gives certain 
rights to interested parties, to wit: "A parent . . . of a child who has 
been committed by the court to the custody of an. ..agency.. . may 
at any time file withthe court a verified petition, making an application 


Ww 


for modification or revocation of an order of commitment . 


(emphasis supplied) = 


When Margolis or some other social worker gave the Wells baby 
away to the adoptive couple, it could only have been with the understand- 
ing that the baby was adoptable, yet certainly a case-worker for the 
Child Welfare Division of the Department of Public Welfare should have 
been familiar with the provision of law which permitted an application 
for a revocation of an order of commitment, a clear indication that 
when a baby was committed to its care the Department did not have the 
right to dispose of the baby as it desired, but rather was under an 
obligation to give it the proper parental care, or as near to that as an 
agency could provide, which the child was ostensibly missing. Any 
other action, and certainly that action taken by Margolis, nullified the 
clear meaning of §11-916 of the D.C. Code. And there can be no deny- 
ing that in the instant case that section insofar as Wells was concerned, 
was nullified as neatly as if it had been done by an act of Congress and 
upheld by a Supreme Court decision. 


So far we have one fraud on the Juvenile Court, a second on the 
adopting parents, and now last, but certainly not least, one on the 
District Court for the District of Columbia. With the filing of the 
petition for adoption there was required the consents of the parents,)* 


except that '* * * The consent of the natural parent or parents... 


12 50 stat. 600, ch. 309, $15, §11-916, D.C. Code 1951. 
13 516-213, D.C. Code, 1951 Supp. VIL, supra. 
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may be dispensed with * * * (2) where they have been permanently 


deprived of custody by court order... wld (emphasis supplied). The 
Juvenile Court order is clear in committing the baby to the Department 
of Public Welfare during minority. (emphasis supplied). Since there 
could have been no consent by the parents, there must have been a 
representation by someone, at some time during the proceedings, that 
Wells had been permanently deprived of her child, else the Court below 
would certainly not have issued the order of adoption without the consent 
of the mother. ! 


That an adoption decree or order can be set aside on grounds of 
fraud has been well established. ". . . (T)he better view seems to be 
that such a decree may be vacated upon such grounds as would entitle 
the court to vacate any other order or decree. . . (I)t must further 
appear that a fraud was practised upon the court in obtaining the decree, 15 
"Generally speaking, fraud and circumvention used to obtain a judgment 
are recognized as sufficient cause for the opening or vacating thereof, 
particularly . . . where the fraud worked an imposition upon the juris- 
diction of the court. Moreover, equitable relief from a judgment may 
be obtained where there was fraud practised in the very act of obtaining 
the judgment, and the fraud was extrinsic or collateral, as distinguished 
from intrinsic fraud." (emphasis supplied). | 


CONCLUSION 


For the reasons stated, the order of the District Court denying 


the Motion should be reversed. 


Respectfully submitted, 

ABRAHAM DOBKIN | 
912 Dupont Circle Building 
Washington, D. C. 


Attorney for sppediiant 


af 58 Stat. 194, ch. 174, §6, as amended, §32-786, D.C. Code, 1951 Supp. VII. 


: 1 Am. Jur. "Adoption of Children," §72, P. 671 et seq. 


16 » ALR 2d Anno. Annulment of Adoption, 87, P. 897. 
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JOINT APPENDIX 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


| 
EX PARTE : | 
IN THE MATTER OF A : Miscel. No. 29-'59 
PETITION FOR ADOPTION | 

| 


DOCKET ENTRIES 


Proceedings 


Motion to order search of records; P & A; filed. 
Affidavit of Abraham Dobkin; filed. | 
Affidavit of Virginia Coen Wells; filed. 

Deposit by Abraham Dobkin $.75 


Opposition to motion to order search of records; C.M. 
11-3-59. Appearance Chester H. Gray, Una aS Quen- 
stedt and William W. Pavis; filed. 


Order denying motion to order search of records. 
Keech, J. (N) (signed 11-13-59). 


Notice of Appeal by petitioner; Deposit by Abraham Dobkin, 
$5.00; copy mailed to Chester Gray; filed. | 


Cost bond on appeal of Virginia Coe&;Wells with Glens Falls 
Insurance Company in the sum of $250.00 approved (fiat - 
Keech, J.) and filed. — 


Record on appeal delivered to USCA, deposit by Abraham 
Dobkin $ .65. 


Receipt from USCA for original papers; filed. 


Motion of petitioner to supplement record; c/s 2- 29; M.C. 
“3-3-60; filed. 


Opposition of Commissioners of District of Columbia to 
motion to supplement record; c/m 3-8-60; filed. 


[Filed November 18, 1959] 
AFFIDAVIT 

Abraham Dobkin, being duly sworn, deposes as follows: 

My name is Abraham Dobkin. I am an attorney at law, admitted 
to practise in the United States District Court for the District of Colum- 
bia. I maintain offices at 912 Dupont Circle Building in the District of 
Columbia. I represent Mrs. Virginia Coen Wells, presently for the 
purpose of learning whether or not the adoption of a baby boy, born 


to her on August 17, 1954 and whom she named Alan Blaine Coen, was 


in accordance with law and equity. 

After an investigation of the alleged facts in this matter, as told 
to me by Mrs. Wells, I am reasonably satisfied that the following informa- 
tion is factual and/or of record: 

Virginia Coen was born on January 3, 1938, and gave birth out of 
wedlock to a baby boy on the 17th day of August, 1954, at the Theodora 
Snow Memorial Hospital. At the time of the birth, Virginia Coen was 
16 years old and had spent the final seven months of her pregnancy as 
an involuntary resident of the Florence Crittenton Home. Prior thereto 
she was an inmate of the Receiving Home, where she had been sent by 
the Juvenile Court of the District of Columbia. Within forty five days 
after the birth of the baby, on a petition to terminate parental rights 
filed by one Anabel Margolis, a case worker for the Child Welfare Divi- 
sion of the Department of Public Welfare, the Juvenile Court issued an 
order committing the baby to the Department of Public Welfare for the 
duration of the child's minority. This hearing is on record as Juvenile 
Court case No. 18-661-J. 

At the said hearing, though present in person, Virginia Coen was 
not represented by counsel. Nor is there anywhere any indication that 
she was informed of her rights in respect thereto. There is nothing in 
the record which shows that the Department of Public Welfare was either 
given the right to have the baby adopted, or that it was ordered to do so. 
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| 
According to Mrs. Wells’ best recollection, as related by her, 


she was informed that the father of the child, who was known to the 
officialdom involved, gave his consent to the adoption; she was further 
informed that her mother, Janet Coen, the baby's grandmother, also 
gave her consent, From conversations held during the last several 
months with both of these people, Mrs. Wells has informed me that 
she believes that no such consents were given, or, in the alternative, 
that if consents were given, neither her mother nor the father of the 
child were aware that they had given these consents at the time; i.e., 
they had no idea of the significance of the papers which they signed. 

Mrs. Wells further alleges that when she was informed that the 
Juvenile Court had issued an Order that the child be adopted, she 
requested that the child be placed with a couple of the Catholic faith, 
though she herself is of Jewish-Protestant parentage; she was never 
told that this request would be or had been carried out. ! 

After concluding my investigation I agreed to be retained by Mrs. 
Wells to do what was possible to discover the truth of the entire matter, 
and it is for this reason I make this affidavit, that the Court may be 
influenced to grant the Motion to which this affidavit is attached. 

All of the facts and matters herein, within my own knowledge, are 
true and those not within my knowledge I believe to be true. 


/s/ Abraham Dobkin 
[Jurat dated October 14, 1959] 


[ Filed November 18, 1959] 
MOTION TO ORDER SEARCH OF RECORDS 
Virginia Coen Wells, by her attorney, moves this Honorable Court 
to order a search of the adoption records for this Court for the years 


1954 and 1955, for'the purpose of learning the name and number of a 


Matter of Adoption in which your petitioner, then Virginia Coen, appears 
as the natural mother of the adoptee, Alan Blaine Coen, and gives reason 
therefor as follows: 

As appears further in the affidavit of petitioner's attorney, there 
is reason to believe that Alan Blaine Coen was not adoptable, either by 
voluntary consent of his mother, or by Order of the Juvenile Court of 
the District of Columbia, and it appears further that the Department of 
Public Welfare, which, through its agents, placed the child for adoption, 
did so without right and that any representation made to this Court that 
it had such right was without foundation. 

Your petitioner is without knowledge as to the names of the adopt- 
ing parents and is therefore unable to petition the Court for permission 
to unseal and to examine the record thereof so that she may learn whether 
or not the proceedings were tainted with fraud or conditioned upon error. 

WHEREFORE your petitioner prays that an Order issue from this 
Honorable Court to the Clerk hereof to search the records as aforesaid 
and make known to petitioner the name and number of the matter herein 
referred to, at which time another Motion will be presented to this Court 
for permission to examine the said record. 


/s/ Abraham Dobkin 
Attorney for Petitioner 
912 Dupont Circle Building 
Washington, D.C. 


[ Filed November 18, 1959] 
AFFIDAVIT 
DISTRICT OF COLUMBIA, ss: 
I, Virginia Coen Wells, being first duly sworn on oath, depose as 


follows: | 

My name is Virginia Coen Wells. I reside at 5425 55th Place, 
East Riverdale, in Prince Georges County, Maryland, and I am the 
petitioner in the above-entitled matter. I make this deposition for the 
purpose of influencing the Court to grant the Motion to have the adoption 
records searched so that my attorney may be advised of the name and 
number of the case in which my infant son, Alan Blaine Coen, was 
adopted by an Order of this Court some time during the period 1954- 
1955. | 

During the pertinent times immediately following the birth of my 
child, the court order giving him over to the custody of the Board of 
Welfare and the subsequent adoption proceedings I was a minor, being 
at that time but 16 years old. I have never given my consent to this 
adoption. I was never represented by counsel at the Juvenile Court 
hearings, referred to in the affidavit made by my attorney, Abraham 


Dobkin, nor was I ever advised concerning right to counsel ‘nor asked 


by the Court if I wanted counsel. 


I was told and given to understand by "my" case worker that the 
father of the child and my mother, the baby's maternal grandmother, 


had given their consent to the adoption. In recent conversations with 
both of these individuals I have been assured by each of them that they 
have no knowledge of ever having given consent. Alfred Steinat, the 
father, alleges that he has absolutely no recollection of having signed 
any papers whatsoever, regarding the baby, although he recalls having 
conversation with some official looking persons; he is not certain who 
they were, nor does he recollect these conversations other than that 


they concerned myself and the baby. 
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My mother, Janet Coen, has informed me that she advised the 
Board of Welfare that she would not support the baby, but does not 
recall having signed any document to that effect and she has also 
informed me that she feels certain in her own mind that she never 
gave her consent to an adoption. 

At the time the case worker discussed adoption with me, which 
was prior to the birth of the child, I said that if I ever did agree it 
would be only on condition that the child was adopted into a Catholic 
family. I was never informed by anyone as to whether or not this 
desire of mine had been carried out. 

I have instituted these proceedings in order to learn whether or 
not the adoption was legal, or whether, in fact, there has actually been 
an adoption. This problem has troubled me for many years and when 
I reached my majority during the early part of this year I decided, after 
much thought and consideration, that now was the time for me to set my 
mind at ease, if ever, and if possible, concerning the status of my first 
born. I had never wanted to give up my child, as is shown by the case 
worker's report to the Juvenile Court, and I have never become conciliated 
to the adoption, if such there was. 

Under the circumstances, I feel it is only just and proper that I 
be permitted to learn the circumstances under which the alleged adoption 


was consummated. 


/s/ Virginia Coen Wells 


[Jurat] 


[ Filed November 18, 1959] 
ORDER 

Upon consideration of the motion of Virginia Coen Wells to search 
certain adoption records in this Court, her affidavit and the affidavit of 
her counsel in support thereof, the opposition to said motion filed herein 
on behalf of the Commissioners of the District of Columbia, and after 
hearing in open court, it is, by the Court, this 13th day of November, 
1959, 

ORDERED: That the "Motion to Order Search of Records", filed 
herein, be, and the same is, hereby denied. | 


/s/ Richmond B. Keech 
JUDGE 


[ Certificate of Mailing] 


[ Filed December 14, 1959] 
NOTICE OF APPEAL 

Notice is hereby given this 14th day of December, 1959, that the 
petitioner, Virginia Coen Wells, hereby appeals to the United States 
Court of Appeais for the District of Columbia from the order of this 
Court entered on the 18th day of November, 1959 in favor of the 
Commissioners of the District of Columbia against said petitioner, 
denying her Motion to Order Search of Records. : 
/s/ Abraham Dobkin _ 


912 Dupont ay Herding 
Washington 6, D 


Attorney for Petitioner | 
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STATEMENT OF QUESTIONS PRESENTED 
In the opinion of appellee, the questions presented are: | 
1. Where an attack upon a final decree of adoption, made 
more than three years after such decree became effective, is predicated 


upon a claim that the Department.of Public Welfare fraudently consented 


to the adoption, is it not in reality an attack upon the jurisdiction of the 
court which entered the decree and, therefore, barred by D. C. : Code, 
1951, Supp. VU, § 16-219? : 

2. Absent a showing that the welfare of the adoptee would 
thereby be promoted or protected, is not the natural mother of the adoptee, 
in accordance with D..C. Code, 1951, Supp. VII, § 16-221, prohibited 


from inspecting the record of the adoption proceedings? 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 15,526 


In The Matter Of: 
VIRGINIA COEN WELLS 


Appeal From The United States District.Court 
. For The District Of Columbia 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 


This is an appeal from an order of the United States District Court 


for the District of Columbia denying a "Motion to Order Search of Records" 


in an adoption proceeding (J. A. 7). | 
On or about October 23, 1959 appellant submitted to Judge Rich- 

mond B. Keech of the District Court a motion so entitled seeking 

an order directing the clerk to search the adoption records of the court 

for the years 1954 and 1955 and to make Known to appellant the name and 

number of. an adoption proceeding in which she appeared as the natural 


mother of the adoptee (J. A. 4). Appellant stated therein that she needed 


this information in order to petition the court for permission to unseal and 
inspect the record "* * * so that she may learn whether or not the pro- 


ceedings were tainted with fraud or conditioned upon error." (J. A. 4) 


Attached to the motion were affidavits of appellant (J. A. 5-6) and 


of her counsel (J. A. 2-3) stating, inter alia, the following: 

In 1954, when appellant was sixteen years of 
age, she gave birth to a child out of wedlock. 
Shortly thereafter a caseworker for the Child Wel- 
fare Division of the Department of Public Welfare 
filed in the Juvenile Court of the District af 
Columbia a "petition to terminate parental 
rights" alleging that appellant's child was with- 
out adequate parental care. Following a hear- 
ing on the petition, at which appellant was present , 
her child was committed to the Department of 
Public Welfare "for the duration of the child's 
minority."' Appellant was not represented by 
counsel at this hearing nor was she advised con- 
cerning her right to counsel. 

In 1955 appellant's child was the adoptee in 


an adoption proceeding in which the District. Court 


entered a final decree of adoption. Appellant has 
never consented to the adoption of her child and 

it is her belief that neither her mother nor the 
putative father of her child have so consented 

(J. A. 2-3, 5-6). 


The statements in appellant's affidavit consist in large part of what 


she says she was "told and given to understand" by her caseworker, and 
of what she says she was informed by the putative father of her child and 
by her mother concerning their present lack of recollection of events and 
conversations which took place in 1954 and 1955 (J. A. 5-6). The “alleged 
facts" in the affidavit of appellant's counsel are based almost entirely 
upon statements related to him by appellant of her present "best recollec- 
tion" of events years old and of what she "believes" or has been told by 
others (J. A. 2-3). | 

Before acting on appellant's Motion to Order-Search of Records, 
Judge Keech directed that the Corporation Counsel be notified of the sub- 
mission of the motion and, on November 3, 1959, the Corporation Counsel, 
on behalf of the Commissioners of the District of Columbia, submitted an 
opposition thereto (J. A. 1, 7). Following a hearing, the District Court, 
on November 13, 1959, denied the motion (J. A. 7). | 


On November 18, 1959 the motion, affidavits, opposition to the 
motion, and the order denying the motion were filed with the District Court 
(J. A. 1). 

The foregoing papers (together with the docket entries and the 
notice of appeal) constitute the entire record on appeal. The brief which 
appellant has filed in this Court is replete with averments and allegations 


which, in the opinion of appellee, are without support in the record. 


SUMMARY OF THE ARGUMENT 
Appellant's attack upon the validity of the final decree of adoption, 
made more than three years after such decree became effective, is predi- 
cated upon an alleged’ jurisdictional defect in the adoption proceedings and 
is, accordingly, barred by D. C. Code, 1951, Supp. VII, § 16-219, which 
forbids such an attack unless made within one year following the time the 
final decree became effective. 


Appellant, having made no showing that the welfare of the child 


would thereby be promoted or protected, was not entitled to inspect the 


record of the adoption proceedings wherein her child was the adoptee. 


I 


Appellant's attack upon the ae of the decree of _ 
adoption is barred by D. C. e, l | 
Supp. Vi, § 16-219. | 


Appellant's Motion to Order Search of Records, made in October 
1959, was clearly a preliminary move to an attack upon the validity of the 
final decree of adoption entered in the District Court in 1955. : 

In her motion, appellant states that "there is reason to believe" 
that the District Court may have entered the decree of adoption without 
obtaining a-valid consent thereto as required by D.C. Code, 1951, Supp. 

VII, $ 16-213. Appellant says that, upon obtaining the name and number 
of the adoption proceedings, she will '"* * * petition the Court for permis- 
sion to unseal and examine the record thereof so that she may learn whether 
or not the proceedings were tainted with fraud or conditioned upon error." 
(J. A. 4) . : 

In her affidavit appellant deposes: "I have never given my consent 

to this adoption. * * * Ihad never wanted to give up my child, we a 


and I have never become conciliated to the adoption, * * *." (J. A. 5-6) 


Appellant deposes further that she has '* * * instituted these proceedings 


in order to learn whether or not the adoption was legal * * x" (J. A. 6) 


D. C. Code, 1951, Supp. VI, § 16-219, provides: 
"No attempt to invalidate a final decree of 

adoption by reason of any jurisdictional or pro- 
cedural defect shall be received by any court of 
the District, unless regularly filed with such 
court within one year following the time the 
final decree became effective. (June 8, 1954, 
68 Stat. 244, ch. 272, § 12.)" 

Appellant apparantly concedes that, since her Motion ta Order 
Search of Records was made more than three years after the final decree 
of adoption became effective, her motion was correctly denied if her attack 
upon the validity of the decree was predicated upon "any jurisdictional or 
procedural defect" therein. She argues, however, that her attack upon 
the validity of the decree is predicated, not upon "any jurisdictional or 
procedural defect", but rather upon fraud perpetrated upon the court by the 
Department of Public Welfare and that, therefore, the provisions of D. C. 
Code, 1951, Supp. VI, § 16-219, are not here applicable. 

Appellant argues further that since neither she nor the putative 
father of her child consented to the adoption, the court must have accepted 
the consent of the Department of Public Welfare, pursuant to D. C. Code, 


1951, Supp. VII, § 16-213 (b) (2) £, which provides that the court may enter 


a final decree of adoption upon the consent of the Department of Public Wel- 


fare '™* * * in case the parental rights of the parent or parents have been 


terminated by any court of competent jurisdiction * * * and the adoptee 


has been lawfully placed under the care and custody of * * *" the Depart- 


ment.of Public Welfare. | 
Appellant asserts that because the order of the Juvenile Court com- 
mitting the child to the Department of Public Welfare for the child's minor- 
ity did not specifically authorize the- Department '* * * to have the baby 
adopted * * *" such order did not effectively terminate her parental rights. 
She asserts further that, because in the Juvenile Court she was not repre- 
sented by counsel at the hearing which resulted in the order of commitment 
to the Department of Public Welfare, her child was not '"* * * lawfully 
placed under the care ‘and custody of * * *" the Department of Public Wel- 
fare. Appellant reasons that, this being so, the act of the Department of 


Public Welfare in consenting to the adoption of her child, if it did so con- 


sent, constituted a fraud upon the court. 


Although appellant in her Motion to Order Search of Records alleges 


that the Department of Public Welfare may have perpetrated a fraud upon 
the District Court in consenting to the adoption, she supports this allegation 
with no statement of facts which, if true, would establish fraud. If, as 
appellant contends, the validity of a final decree of adoption may be at- 
tacked at any time upon a bare allegation of fraud, the provisions of D. C. 


Code, 1951, Supp. VII, § 16-219, would become meaningless. 


It has long been well settled that consent in an adoption proceeding 
is a jurisdictional prerequisite. 2C. J. S., Adoption of Children, § 18; 
1 Am. Jur., Adoption of Children, § 36. Assuming, therefore, arguendo, 
that, as appellant alleges, the District Court failed to obtain a lawful con- 
sent to the adoption of her child, such failure, whether occasioned by fraud, 
mistake, inadvertance, or any other reason, would constitute a jurisdictional 
defect in the proceedings. It follows that since appellant's attack upon the 
final decree of adoption was made more than three years after such decree 
became effective, it is barred by D. C. Code, 1951,.Supp. VII, § 16-219. 
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In the absence of a showing that the welfare of the 
adoptee would be promoted or protected there- 
by, appellant was not entitled to inspect the 


record of the adoption proceedings. 


Even if appellant's attack upon the validity of the decree of adoption 
is not barred by D. C. Code, 1951, Supp. VU, § 16-219, she is still not 
entitled to an order permitting her to inspect the record of the adoption 
proceedings. 

D. C. Code, 1951, Supp. VI, § 16-221, provides: 

"Records and papers in adoption proceedings 


shall, from and after the filing of the petition, be 
sealed and shall not be inspected by any person, .- 


including the parties to the proceeding, except 
upon order of the court, and only then when the 
court is satisfied that the welfare a the child will 
thereby be promoted or proft]ected.1 The clerk 
af the court shall keep separate dockets for adop- 
tion proceedings. (June 8, 1954, 68 Stat. 245, 
ch. 272, § 14.)" 


There has been no showing here that, if appellant is permitted to 
inspect the record of the adoption proceedings, the welfare of the child 
involved would thereby be promoted or protected. Infact, just the con- 
trary appears. The decree of adoption became effective in 1955 and the 


child has, presumably, been living happily with his adoptive parents since 


then. To disrupt at this time the relationship thus established would 


plainly not serve the best interests of the child. Indeed, appellant does 
not even pretend that her attack upon the validity of the decree ot adoption 
is for the benefit of the child. With commendable candor, appellant 
frankly admits that she instituted the proceedings in order to we * * set 
my mind at ease, if ever, and if possible, concerning the status of my first 
born." (J. A. 6) There are, of course, well known and well grounded 
reasons why, in adoption proceedings, the identity of the adoptive parents 
and the natural mother of the child should not be known to each other. 


1The word "projected" in the.Code is a typographical error. The 
text of the statute found in the Statutes at Large shows the word to be 
"protected." 


Although appellant's desire to learn the present status and whereabouts of 
her child is, perhaps, natural and understandable, the disclosure of such 
information to her, under the circumstances here presented, would clearly 
not promote or protect the welfare of the child. .For this reason alone the 
District Court was justified in denying appellant's Motion to Order-Search 


of Records. 


CONCLUSION 


Upon the foregoing it is respectfully submitted that the order of the 
District Court denying appellant's Motion to Order Search of Records is 
in all respects correct and in accordance with law and should, accordingly, 
be affirmed. 
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REPLY BRIEF FOR APPELLANT 


I. 


APPELLANT'S "ATTACK UPON THE VALIDITY OF THE 
DECREE" WAS BROUGHT WITHIN THE TIME SET BY 
THE CODE _. 

In the argument made with reference to §16-219 of the D. C. Code 
(1951 Supp. VIL), concerning the length of time permitted for attacking 
the jurisdiction (Appellee's Br. p. 8), appellee has very evidently failed 
to consider the fact that the appellant was a minor at the time that the 


decree was entered, and in addition thereto, had no notice of the proceed- 


ings. Appellant's Motion was brought before the court below within one 


2 


year after reaching her majority, and was therefore well within the 


time limitation as expressed by the code. 


I. 


THE DECISION OF THE COURT BELOW HAS EFFECTIVELY 

BARRED APPELLANT FROM SHOWING THAT THE WELFARE 

OF THE CHILD WOULD BE PROMOTED BY HER MOTION. _ 

The second part of appellee's argument (Appellee's Br., pp. 8, 9) 
comes very close to condoning kidnapping of children of underprivileged 
homes by persons of moderate or above average income. If the sole 
consideration in an adoption case is that of the welfare of the child, 
the logical extension of such argument is that any court of competent 
jurisdiction could order any child adopted into a family of higher 
economic, social or intellectual status than that of the child's family. 
It would not have been unreasonable in this case for the court below to 
have granted the Motion, and then, prior to any other action, caused an 
investigation to be made into the conditions prevalent in each of the 
two homes involved. In that fashion, a determination could have been 
made as to the promotion, and possibly even the protection, of the 
child. This is not to say that in an ordinary adoption matter, where 
there has been consent and where the legality of the procedure is not 
in question, that a re-opening of the matter or an investigation as 


suggested here, should be permitted. ! 


Appellee, perhaps unwittingly, takes issues with §32-785 of the 
D.C. Code (D.C. Code, 1951), commonly known as the "Baby Broker 
Law". Appellee’s argument (Appellee'’s Br. p. 9) goes: "There are, 
of course, well known and well grounded reasons why. . . the 
identity of the adoptive parents and the natural mother of the child 
should not be known to each other."" However, the purpose of §32-785 
is to make known the mutual identities of the parties involved in 
independent adoption proceedings. The State of New York, for instance, 


3 


in its Surrogate'’s Courts, demands proof of such knowledge in the form 
of affidavits or by agreement forms provided by the Surrogate himself, 
prior to granting an order of adoption. ! 


More important, the practise of our own Domestic Relations 
Branch also requires, in the spirit of this section of the code, and 
obviously for the purpose of preventing black marketing, that there 
be a full disclosure of events leading to the adoption, and unless arrange- 
ments have been made by a relative of the natural mother within the 
third degree, such arrangements can have been made only by direct 
contact between the parties, before an adoption will be approved. 


In view of the foregoing, it is readily apparent that appellee has 
failed to grasp the full significance of the high-handed and roughshod 
action of the Department of Public Welfare in depriving appellant of 
her child. 

Respectfully submitted, 
ABRAHAM DOBKIN 


912 Dupont Circle Building 
Washington 6, D.C. 


Attorney for Appellant 


